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Denmark, Great Britain, Norway, Sweden, Portugal. It has not, how- 
ever, been able to negotiate naturalization treaties with all of the 
European states. 

THE BINDING EFFECT UPON THE GERMAN EMPIRE OF THE TREATY OF 
LONDON OF 1867 NEUTRALIZING LUXEMBURG 

The invasion of Belgium by the German army on August 4, 1914, has 
been the subject of constant discussion, and the misfortunes of the 
country have been so present to the minds alike of the critic and the 
reader that the principles of law involved have ordinarily not been con- 
sidered with that detachment and absence of feeling so necessary in the 
discussion of a complicated legal question. It is believed that the in- 
vasion of Luxemburg raises the question involved in the invasion of 
Belgium, and it is believed further that these questions can be better 
discussed with reference to Luxemburg than with reference to Belgium, 
for it is not charged that Luxemburg has been guilty of unneutral con- 
duct. 

For present purposes it is not necessary to consider the history of 
Luxemburg. It is sufficient to say that the Congress of Vienna erected 
Luxemburg into a grand duchy, assigned it to William I, King of The 
Netherlands; that in 1830 Belgium revolted against its union with 
Holland; that as a consequence of the revolt Luxemburg was divided 
between Belgium and Holland, a situation reluctantly accepted by the 
King of Holland in 1839; that the Grand Duchy of Luxemburg was 
neutralized by the Treaty of London of May 11, 1867, to prevent its 
acquisition by France; that in 1890, by the death of William III of Hol- 
land, the Grand Duchy passed from Holland to the male heir, because 
the Salic law obtaining in the Duchy prevented Wilhelmina, Queen of 
Holland, from succeeding to the Duchy; and that from 1890 the Grand 
Duchy has been not only a sovereign and independent state, but has 
been such a state under a ruler of its own. 

It should be said, however, that although William I, King of the 
Netherlands, was made Grand Duke of Luxemburg, the Duchy was 
not annexed to the Kingdom of The Netherlands. It was what is called 
a personal union. It formed a part of the German Confederation created 
by the Congress of Vienna, and by a modification of the terms thereof 
Prussia obtained the right of garrisoning the fortress of Luxemburg, 
which lasted until 1867. Upon the dissolution of the German Confed- 
eration in 1866, as a consequence of Prussia's war against Austria, the 
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North German Confederation was formed under the leadership of 
Prussia, in which the Grand Duchy was not included. In 1867, there- 
fore, the Grand Duchy was an independent state, whose ruler happened 
also to be King of Holland. 

The Grand Duchy is a small state of some 990 square miles, adjoining 
the Belgian province of the same name and forming a small portion of 
the northern boundary of France. Possessed of Alsace-Lorraine, the 
France of Napoleon III was anxious to acquire Luxemburg, which ad- 
joined Lorraine and which would have rounded out his territories and 
made it easier for him to invade Germany. Napoleon III took no part 
in the war of 1866 between Prussia and Austria and fancied that he 
would be allowed compensation in the form of an increase of territory 
without opposition from Prussia. Napoleon was eager to obtain Luxem- 
burg, and its Grand Duke, King William III of Holland, was willing to 
sell. Prussia, however, was unwilling to let its future antagonist acquire 
this territory, and a Prussian garrison, in accordance with the modified 
terms of the Congress of Vienna, occupied the fortress of Luxemburg. 
War was not probable, but a conference of the Powers took place in 
London to consider the question, and the Treaty of London, signed 
May 11, 1867, neutralized the Duchy. The Powers represented at this 
conference were Great Britain, Austria, Belgium, France, Italy, The 
Netherlands, Prussia, and Russia. 

The government and ownership of Luxemburg are recognized by the 
treaty as belonging to the House of Orange-Nassau; that is to say, the 
status quo was expressly confirmed. The conference, however, while 
recognizing the rights of the House of Orange, intended that the Duchy 
should be withdrawn from European ambition as well as European 
aggression. Article 2 of the treaty neutralized Luxemburg, and its 
neutrality was guaranteed by the Powers, and by virtue of the guarantee 
fortifications and an army became unnecessary. Hence Article 3 of the 
treaty decreed the abolition of the fortress, allowing the Grand Duke, 
however, to maintain a sufficient number of troops to preserve order, 
and by Article 3 of the treaty the Prussian garrison was to be withdrawn. 
These articles, however, are so important in themselves and define so 
clearly the status of "a perpetually neutral state" that it is necessary 
to quote them and to comment upon them. 

Article 2 reads as follows: 

The Grand Duchy of Luxemburg, within the limits determined by the act annexed 
to the treaties of the 19th April, 1839, under the guarantee of the courts of Great 
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Britain, Austria, France, Prussia, and Russia, shall henceforth form a perpetually 
neutral state. 

It shall be bound to observe the same neutrality towards all other states. 

The high contracting parties engage to respect the principle of neutrality stipu- 
lated by the present article. 

That principle is and remains placed under the sanction of the collective guarantee 
of the Powers signing parties to the present treaty, with the exception of Belgium, 
which is itself a neutral state. 

In the first place, it will be observed that the status created by the 
annex to the treaty of April 19, 1839, is recognized as under the guarantee 
of the parties to that treaty — namely, Great Britain, Austria, France, 
Prussia, and Russia, — and that status includes the territories of Belgium, 
as stated in Articles 1, 2, and 4 of the annex, and also the status of neu- 
trality created by Article 7 of the annex, which is as follows: 

Belgium, within the limits specified in Articles 1, 2, and 4, shall form an independ- 
ent and perpetually neutral state. It shall be bound to observe such neutrality to- 
wards all other states. 

The next clause stipulates that, in return for the recognition of its 
neutral status, Luxemburg shall observe neutrality toward all the other 
states. In consideration, it would seem, of the neutral status and of the 
duty imposed upon Luxemburg to observe neutrality, the Powers 
parties to the treaty of May 11, 1867, engaged not only to respect the 
principle of neutrality contained in the present article, but solemnly 
declared that the principle is and that it remains "under the sanction 
of the collective guarantee" of the signatory Powers, with the exception 
of Belgium, whose condition as a neutral state under the treaty of 1839 
was recognized as such by the treaty of 1867. Now, if Article 2 stood 
alone, there might be some doubt as to the meaning of the contracting 
Powers as to the rights and duties of a neutral state and as to the specific 
right of Luxemburg under the treaty. It is believed, however, that the 
contracting Powers have defined in Article 3 either the rights and duties 
of a neutralized state or that they have specifically defined the rights 
and duties of Luxemburg as a neutralized state under Article 2 of the 
treaty. Article 3 is therefore quoted: 

The Grand Duchy of Luxemburg being neutralized, according to the terms of the 
preceding article, the maintenance or establishment of fortresses upon its territory 
becomes without necessity as well as without object. 

In consequence, it is agreed by common consent that the city of Luxemburg, 
considered in time past, in a military point of view, as a federal fortress, shall cease 
to be a fortified city. 
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His Majesty the King Grand Duke reserves to himself to maintain in that city the 
number of troops necessary to provide in it for the maintenance of good order. 

It is necessary to consider just what was done by Article 2, and it is 
believed that this article created (1) Luxemburg a perpetually neutral 
state; (2) that it imposed the duty upon Luxemburg to maintain its 
neutrality toward all other states; (3) that the signatory Powers engaged 
to respect the principle of neutrality, which they themselves laid down; 
(4) that the principle of neutrality was placed under the collective 
guarantee of the signatory Powers. Inasmuch as the powers pledged 
themselves to respect Luxemburg's neutrality, it would seem clear that 
the Grand Duchy would not need to defend itself against an attack from 
any of these Powers, even if it were possible to defend itself, and that 
Luxemburg's neutrality was safe against the contracting Powers, singly 
or collectively, even if the guarantee is not to be taken as a statement on 
behalf of the contracting Powers that its neutrality would be respected 
and guaranteed against attack by any other Power, if such attack were 
possible. In view of the solemn pledge to respect and to guarantee 
Luxemburg as a neutralized state, fortifications and armies as such were 
no longer needed, Article 3 saying expressly that "the maintenance or 
establishment of fortresses upon its territory becomes without necessity 
as well as without object." In consequence of the engagement to respect 
and to sanction the collective guarantee, the fortress was to be demol- 
ished (Article 5), and the Prussian troops garrisoning the fortress of 
Luxemburg were to be withdrawn (Article 4) . " For the maintenance of 
good order," the Grand Duke was, however, allowed to keep the number 
of troops necessary. The fortress of Luxemburg was demolished, the 
Prussian garrison was withdrawn, and the troops maintained by the 
Grand Duke were reduced to what might be considered a minimum — a 
single battalion of 150 volunteers, and a gendarmerie of about 150 men. 
The neutralized status of Luxemburg was, however, conditioned upon 
the fact that it observed "the same neutrality toward all other states," 
and it is not charged that Luxemburg violated its "neutrality toward 
all other states," or toward any state, either by the negotiation of trea- 
ties or conventions inconsistent with its duty as a neutralized state, or 
by engaging in conversations or negotiations of any kind with any state 
for the purpose of maintaining its neutrality. When permission was 
asked by Germany to allow German armed forces to pass through its 
territory, it refused; when the German army actually entered its terri- 
tory, it protested against the violation of the treaty of 1867. Unable 
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to prevent the passage of the German troops through its territory, as 
under Article 3 of the treaty of May 11, 1867, fortifications and troops 
would have been "without necessity as well as without object," Luxem- 
burg used the one weapon left to it by the treaty, namely, the right of 
protest. 

The expression "scrap of paper," used by the Imperial German 
Chancellor, Dr. von Bethmann Hollweg, in his interview with the 
British Ambassador, Sir Edward Goschen, on August 4, 1914, is regarded 
as referring to the treaty of 1839 guaranteeing the neutrality of Belgium, 
to which Prussia was a party, and in a speech delivered in the Reichstag 
on the 4th of August, 1914, the Imperial German Chancellor stated 
much the same thing, although in less contemptuous language, main- 
taining that his country was in a state of necessity, that necessity knows 
no law, that Germany was violating international law by occupying 
Luxemburg and passing its troops through Belgium, but that it would 
endeavor to make good the wrong which it was doing at some later time. 
It will be observed that the Chancellor refers to Luxemburg as well as to 
Belgium, but for the reasons stated at the beginning of this comment, 
the Belgian situation will not be here discussed. 

In defense of Germany's action in marching its troops through a 
neutralized state, it has been contended that the treaty creating the 
neutralized state was concluded with Prussia, not with the German 
Empire; that the treaty itself was abrogated by the absorption of Prus- 
sia into the North German Confederation; and that, even if the treaty 
had been made by the North German Confederation, it would have been 
abrogated by the dissolution of the North German Confederation upon 
the establishment of the German Empire on January 1, 1871. It is 
intended to consider this contention, because, if it is well founded, Ger- 
many cannot be taxed with the violation of a treaty which no longer 
existed, so far as the German Empire is concerned. It is believed, for 
the reasons which follow, that this contention is without merit. 

On May 1, 1828, Prussia and the United States concluded a treaty of 
commerce and navigation, Article 12 of which revived and made a part 
of the treaty certain articles dealing with naval war of the previous 
treaties concluded by the two countries in 1785 and 1799. It has been 
claimed and maintained at different times by the North German Con- 
federation and the German Empire that the provisions of the treaty of 
1828 apply not only to Prussia, but to the North German Confederation, 
and to the whole of the German Empire. The United States has, on its 
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part, admitted the validity of the claim, and American courts have con- 
sidered the treaty as binding and have applied its provisions to concrete 
cases which they were called upon to decide. 

In 1868 the Consul General of the North German Union applied to a 
United States commissioner for a warrant for the arrest of eleven desert- 
ers from the Niobe, a public armed vessel sailing under the flag of the 
Union. The application for the arrest of the deserters was made under 
Article 11 of the treaty of May 1, 1828, between Prussia and the United 
States, which provides that the consuls of the respective governments 
"are authorized to require the assistance of the local authorities for the 
search, arrest, and imprisonment of the deserters from the ships of war 
and merchant vessels of their country." Upon the refusal of the com- 
missioner to issue the warrant, Baron Gerolt, the diplomatic represen- 
tative of the North German Union accredited to the United States, 
protested, and the then Attorney General of the United States, the Hon- 
orable William M. Evarts, in an opinion rendered to the Department of 
State, held the treaty of 1828 to be binding. (12 Opinions of Attorneys 
General, 463.) 

Two years later, on August 22, 1870, in the war between the North 
German Confederation and its Allies, on the one side, and France on the 
other, President Grant issued his neutrality proclamation, in the course 
of which he said: 

And I do further declare and proclaim that by the 19th Article of the treaty of 
amity and commerce, which was concluded between His Majesty the King of Prussia 
and the United States of America, on the 11th day of July, A. D. 1799, which Article 
was revived by the Treaty of May 1, A. D. 1828, between the same parties, and is 
still in force, it was agreed that, "The vessels of war, public and private, of both 
parties, shall carry freely, wheresoever they please, etc., etc." 

In 1884, when it was thought that discriminatory rates on petroleum 
were about to be imposed by German railways, the American Minister 
at Berlin, with the approval of the Department of State, addressed two 
notes to the Imperial Foreign Office, in which he claimed equality of 
treatment for Americans by virtue of the stipulations of the treaty of 
1828. 

The Federal courts of the United States, including the Supreme Court, 
have had occasion to examine the treaty of 1828 and they have held it 
to be binding alike upon the North German Confederation and the 
German Empire. The validity of the treaty of 1828 arose in a suit 
brought by Prussian sailors (4 Ben. 413, Federal Cases No. 4427), 
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who libeled the Prussian bark Elwine Kreplin in 1870 to obtain their 
wages. The Consul General of the North German Union presented to 
the District Court of the United States in New York his formal protest 
against the exercise of jurisdiction, on the ground that Article 10 of the 
treaty with Prussia vested the German consul with jurisdiction. The 
district judge overruled the protest, took jurisdiction, and decided the 
case. On appeal to the Circuit Court (9 Blatchford, 428) the decision 
of the District Court was reversed, and the Supreme Court of the United 
States in Ex parte Newman, 1871 (14 Wallace, 152), refused to issue, a 
mandamus to the Circuit Judge "to compel him to entertain jurisdic- 
tion of the cause on appeal, and to hear and decide the same on the 
merits thereof." 

In the case of the North German Lloyd S. S. Co. v. Hedden (43 Federal 
Reporter, 17), decided in 1890, the court had occasion to consider the 
favored nation clause contained in Article 9 of the treaty of December 20, 
1827, between the United States and the Hanseatic Republics, and in 
Article 9 of the Prussian-American treaty of May 1, 1828, containing 
a like stipulation. The court said: "These treaties have been held by 
both the American and German Governments to be valid for all Ger- 
many." And in the more recent case of Disconto Gesellschaft v. Um- 
breit (208 U. S. 570), decided by the Supreme Court in 1907, Mr. Justice 
Day, speaking for the court, said, referring to the treaty of 1828 between 
Prussia and the United States: 

This treaty is printed as one of the treaties in force in the compilation of 1904, 
p. 643, and has undoubtedly been recognized by the two governments as still in force 
since the formation of the German Empire. See Terlinden v. Ames, 184 U. S. 270; 
Foreign Relations of 1883, p. 369; Foreign Relations of 1885, pp. 404, 443, 444; 
Foreign Relations of 1887, p. 370; Foreign Relations of 1895, part one, 539. 

The case of Terlinden v. Ames (184 U. S. 270), cited by Mr. Justice 
Day, is an admirable statement concerning the changes in sovereignty 
which affect and which do not affect treaties. In this case a Prussian by 
the name of Terlinden was accused of committing forgery within the 
Kingdom of Prussia, after which he fled to the United States and was 
apprehended under the extradition treaty of June 16, 1852, between 
Prussia and the United States. Terlinden's counsel pleaded that the 
treaty of 1852 was with Prussia; that it was abrogated by the absorption 
of Prussia into the German Empire; and that there was therefore no 
treaty by virtue of which he could be legally arrested and returned to 
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Germany. Or to quote the language of Chief Justice Fuller: "The 
contention is that, as the result of the formation of the German Empire, 
this treaty had been terminated by operation of law." The Chief 
Justice then proceeded to consider the consequences of the formation of 
the North German Confederation and of the Empire, in order to see 
whether a treaty with Prussia, concluded antecedent thereto, was 
abrogated. The portion of the opinion dealing with this question 
follows: 

Treaties are of different kinds and terminable in different ways. The fifth article 
of this treaty provided, in substance, that it should continue in force until 1858, and 
thereafter until the end of a twelve months' notice by one of the parties of the in- 
tention to terminate it. No such notice has ever been given, and extradition has been 
frequently awarded under it during the entire intervening time. 

Undoubtedly treaties may be terminated by the absorption of Powers into other 
nationalities and the loss of separate existence, as in the case of Hanover and Nassau, 
which became by conquest incorporated into the Kingdom of Prussia in 1866. Ces- 
sation of independent existence rendered the execution of treaties impossible. But 
where sovereignty in that respect is not extinguished, and the power to execute 
remains unimpaired, outstanding treaties cannot be regarded as avoided because 
of the impossibility of performance. 

This treaty was entered into by His Majesty the King of Prussia in his own name 
and in the names of eighteen other States of the Germanic Confederation, including 
the Kingdom of Saxony and the free city of Frankfort, and was acceded to by six 
other States, including the Kingdom of Wlirtemburg, and the free Hanseatic city of 
Bremen, but not including the Hanseatic free cities of Hamburg and Lubeck. The 
war between Prussia and Austria in 1866 resulted in the extinction of the Germanic 
Confederation and the absorption of Hanover, Hesse Cassel, Nassau and the free 
city of Frankfort, by Prussia. 

The North German Union was then created under the prcesidium of the Crown of 
Prussia, and our Minister to Berlin, George Bancroft, thereupon recognized officially 
not only the Prussian Parliament, but also the Parliament of the North German 
States, and the collective German Customs and Commerce Union, upon the ground 
that by the paramount constitution of the North German United States, the King of 
Prussia, to whom he was accredited, was at the head of those several organizations 
or institutions; and his action was entirely approved by this Government. Mes- 
sages and Documents, Dep. of State, 1867-8, Part I, p. 601; Dip. Correspondence, 
Secretary Seward to Mr. Bancroft, Dec. 9, 1867. 

February 22, 1868, a treaty relative to naturalization was concluded between the 
United States and His Majesty, the King of Prussia, on behalf of the North German 
Confederation, the third article of which read as follows: "The convention for the 
mutual delivery of criminals, fugitives from justice, in certain cases, concluded be- 
tween the United States on the one part and Prussia and other States of Germany on 
the other part, the sixteenth day of June, one thousand eight hundred and fifty-two, 
is hereby extended to all the States of the North German Confederation." 15 Stat. 
615. This recognized the treaty as still in force, and brought the Republics of Lu- 
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beck and Hamburg within its scope. Treaties were also made in that year between 
the United States and the Kingdoms of Bavaria and Wurtemburg, concerning 
naturalization, which contained the provision that the previous conventions between 
them and the United States in respect of fugitives from justice should remain in 
force without change. 

Then came the adoption of the Constitution of the German Empire. It found the 
King of Prussia, the chief executive of the North German Union, endowed with power 
to carry into effect its international obligations, and those of his kingdom, and it 
perpetuated and confirmed that situation. The official promulgation of that Con- 
stitution recited that it was adopted instead of the Constitution of the North German 
Union, and its preamble declared that "His Majesty the King of Prussia, in the 
name of the North German Union, His Majesty the King of Bavaria, His Majesty 
the King of Wurtemburg, His Highness the Grand Duke of Baden, and His Royal 
Highness the Grand Duke of Hesse and by Rhine for those parts of the Grand Duchy 
of Hesse which are situated south of the Main, conclude an eternal alliance for the 
protection of the territory of the Confederation, and of the laws of the same, as well 
as for the promotion of the welfare of the German people." As we have heretofore 
seen, the laws of the Empire were to take precedence of those of the individual 
States, and it was vested with the power of general legislation in respect of crimes. 

Article 11 read "The King of Prussia shall be the president of the Confederation, 
and shall have the title of German Emperor. The Emperor shall represent the Em- 
pire among nations, declare war, and conclude peace in the name of the same; enter 
into alliances and other conventions with foreign countries, accredit ambassadors, 
and receive them. * * * So far as treaties with foreign countries refer to matters 
which, according to Article IV, are to be regulated by the legislature of the Empire, 
the consent of the Federal Council shall be required for their ratification, and the 
approval of the Diet shall be necessary to render them valid." 

It is contended that the words in the preamble translated "an eternal alliance" 
should read "an eternal union," but this is not material, for admitting that the Con- 
stitution created a composite State instead of a system of confederated States, and 
even that it was called, a confederated Empire rather to save the amour propre of 
some of its component parts than otherwise, it does not necessarily follow that the 
Kingdom of Prussia lost its identity as such, or that treaties theretofore entered into 
by it could not be performed either in the name of its King or that of the Emperor. 
We do not find in this Constitution any provision which in itself operated to abro- 
gate existing treaties or to affect the status of the Kingdom of Prussia in that regard. 
Nor is there anything in the record to indicate that outstanding treaty obligations 
have been disregarded since its adoption. So far from that being so, those obligations 
have been faithfully observed. 

And without considering whether extinguished treaties can be renewed by tacit 
consent under our Constitution, we think that on the question whether this treaty 
has ever been terminated, governmental action in respect to it must be regarded as 
of controlling importance. During the period from 1871 to the present day, extradi- 
tion from this country to Germany, and from Germany to this country, has been fre- 
quently granted under the treaty, which has thus been repeatedly recognized by 
both governments as in force. Moore's Report on Extradition with Returns of all 
Cases, 1890. 
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The learned Chief Justice then quoted with approval the following 
note of Mr. J. C. Bancroft Davis in his notes to his edition of Treaties 
and Conventions between the United States and other Powers: 

The establishment of the German Empire in 1871, and the complex relations of 
its component parts to each other and to the Empire, necessarily give rise to questions 
as to the treaties entered into with the North German Confederation and with many 
of the States composing the Empire. It cannot be said that any fixed rules have 
been established. 

Where a State has lost its separate existence, as in the case of Hanover and Nassau, 
no questions can arise. 

Where no new treaty has been negotiated with the Empire, the treaties with the 
various States which have preserved a separate existence have been resorted to. 

The Chief Justice next quoted with approval the following language 
of Mr. Justice Blatchford, then District Judge, In re Thomas (12 Blatch- 
ford, 370), involving the continuance of the extradition treaty of Sep- 
tember 12, 1853, between Bavaria and the United States: 

It is further contended, on the part of Thomas, that the convention with Bavaria 
was abrogated by the absorption of Bavaria into the German Empire. An examina- 
tion of the provisions of the Constitution of the German Empire does not disclose 
anything which indicates that then existing treaties between the several States 
composing the confederation called the German Empire, and foreign countries, were 
annulled, or to be considered as abrogated. 

Indeed, it is difficult to see how such a treaty as that between Bavaria and the 
United States can be abrogated by the action of Bavaria alone, without the consent 
of the United States. Where a treaty is violated by one of the contracting parties, 
it rests alone with the injured party to pronounce it broken, the treaty being, in such 
case, not absolutely void, but voidable, at the election of the injured party, who may 
waive or remit the infraction committed, or may demand a just satisfaction, the 
treaty remaining obligatory if he chooses not to come to a rupture. 1 Kent's Com. 
174. In the present case the mandate issued by the Government of the United States 
shows that the convention in question is regarded as in force by both the United 
States and by the German Empire, represented by its envoys, and by Bavaria, 
represented by the same envoy. The application of the foreign government was 
made through the proper diplomatic representative of the German Empire and of 
Bavaria, and the complaint before the commissioner was made by the proper con- 
sular authority representing the German Empire and also representing Bavaria. 

It is a fact that the United States has no extradition treaty with the 
German Empire. It is also a fact that the United States has no naturali- 
zation treaty with the German Empire. It has, however, extradition 
treaties and naturalization conventions with the various States now 
forming part of the German Empire, and both countries regard these 
solemn treaties and conventions as binding upon them in their entirety, 
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notwithstanding the fact that the German Empire has been formed 
since their negotiation. 

If the various diplomatic incidents, which have been cited, and if the 
decisions of the courts of the United States, left any doubt whether the 
treaty of May 1, 1828, concluded between Prussia and the United States 
binds the German Empire, notwithstanding the inclusion of Prussia in 
the North German Confederation and later in the German Empire, 
the express admission by Germany that the treaty with Prussia applies 
to and binds the German Empire, contained in the note of April 5, 1915, 
of the German Minister for Foreign Affairs in discussing the destruction 
of the William P. Frye, an American schooner, by the German auxili- 
ary cruiser Prinz Eitel Friedrich on January 27, 1915, and the accept- 
ance by the United States of that admission in its note of April 28, 1915, 
remove any doubt that a treaty applicable to a state of war, concluded 
by Prussia before it was merged in the North German Confederation 
and later in the German Empire, is binding upon the German Empire. 1 
If the treaty of May 1, 1828, between Prussia and the United States 
binds the German Empire, it is difficult to see how the treaty of April 19, 
1839, concerning the neutrality of Belgium does not bind the German 
Empire, and how the convention of London of May 11, 1867, to which 
Prussia was a party, does not bind the German Empire, for in all three 
cases the treaties were concluded with Prussia before it was merged in 
the North German Confederation and the Empire, and all three treaties 
contemplate a state of war, and indeed the last two were negotiated 
primarily to take effect in time of war. 

The conclusion to be drawn from these diplomatic instances and 
judicial decisions is that the Imperial German Chancellor, Dr. von 
Bethmann Hollweg, was well advised when he informed the Reichstag 
on August 4, 1914, that the invasion and occupation of Luxemburg by 
German troops was a violation of international law. 

1 Another case may be cited to show that Germany does not contend that the 
treaty of 1828 was abrogated by the absorption, of Prussia into the North German 
Confederation and the Empire. The Act of Congress of July 26, 1911, entitled "An 
Act to permit reciprocal trade relations with the Dominion of Canada," admitted 
chemical wood pulp, etc., free of duty from Canada, and Germany claimed that 
the favored-nation clause of Article 9 of the treaty with Prussia of 1828 entitled it to 
freedom from export duties. The decision of the Board of General Appraisers levying 
the tax was reversed in the case of The American Express Co. et al. v. United States, 
decided by the United States Court of Custom Appeals in December, 1912. (This 
Journal, Vol. 7, 1913, pp. 891 et seq.) 



